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Dear Secretary of State

Sub-paragraph 6(1) of Schedule 1 to the Northern Ireland {Sentences) Act 1998
requires us as joint chairmen to make a report to you, as soon as practicable after
the end of the financial year, on the performance of the Sentence Review
Commissioners’ functions during the year. We accordingly submit to you our
report for the year ended 31 March 1999.

The report first sets out the background to the Commissioners’ task and their
approach to it and then describes in more detail, both in the text and in supporting
Annexes, how that task was handled. There is, finally, a summary of the
expenditure involved. Though this can, of course, be only an interim report, in fact
a very bigh proportion of the applications likely to qualify for early release under
the Act had already been dealt with by 31 March 1999. As you will see from
figure 8 on page 33, 558 applications had been received by then of which 123 were
not proceeded with, because they proved ineligible. Substantive determinations had
been made in respect of 435 applications, with another 23 outstanding. The main
change between 31 March and the preparation of this report bas been the
despecification of the Irish National Liberation Army. This has bad the effect of
adding 16 cases to the outstanding case load.

One important aspect of the Act was not called into play in the period covered by
this report in that there were no recall cases. Otherwise, the main procedural
provisions of the Act have been thoroughly tested and we believe that they have
stood up very well. In particular, the fact that the Commissioners’ preliminary



indications and substantive determinations were based on information equally
available to themselves, to the applicant and to the respondent has, we believe, been
very important in establishing the confidence of all three parties to the process.
Second, the applicant and respondent both had, and took advantage of, the
opportunity to challenge the Commissioners’ preliminary indication and have the
issues examined at an oral bearing. This too was an important safeguard for the
parties. Finally, it was open to either party to seek leave for judicial review: this
happened in one case.

It may be that the experience gained by the Commissioners could be of value to you
and to your officials when the time comes to devise arrangements for reviewing life
sentence prisoners’ cases in the future. In the meantime, we, as joint chairmen,
woudd like to place on record how much we have valued the contributions of our
fellow Commissioners, to whom we are most grateful. All the Connnissioners in
turn wish to record their appreciation of the work of our secretariat, whose
performance, particularly in the early hectic days of the process, bas been quite
exemplary in its efficiency, commitment and cheerfulness.

Yours sincerely

éku.&»

SIR JOHN BLELLOCH, KCB BRIAN CURRIN
Joint Chairman Joint Chairman
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Chapter One
Background

The Agreement

The work of the Sentence Review Commissioners has its origins in the
Agreement reached on Good Friday (10th April) 1998 between the
participants in the multi-party negotiations, subsequently endorsed by
referendum.

The part of the Agreement dealing with Prisoners (Annex A} committed
both Governments to putting in place mechanisms to provide for an
accelerated programme for the release of prisoners convicted of scheduled
offences in Northern Ireland or of similar offences elsewhere. The
arrangements were to protect the rights of individual prisoners under national
and international law.

Prisoners affiliated to organisations that had not established, or were not
maintaining, complete and unequivocal ceasefires were to be excluded from

benefiting from the arrangements.

The Act and Rules

The Government gave effect to this commitment through the provisions of
the Northern Ireland (Sentences} Act 1998 (‘the Act’) and through various
pieces of subordinate legislation made under it, most particularly the Northern
Ireland (Sentences) Act 1998 (Sentence Review Commissioners) Rules 1998
(‘the Rules’). Both were passed by Parliament in late July 1998, coming into
effect on 28th and 31st July respectively.

The Act provides for the appointment of Sentence Review Commissioners
and sets out the criteria that must be met for a prisoner to be eligible for early
release. It also provides that the extent by which an eligible sentence is
reduced shall be one-third of the time that the prisoner would otherwise have
spent in prison. For a fixed-term prisoner this means release after one-third of
the sentence pronounced by the court (since all such prisoners would, but for

the Act, have been entitled to 50% remission).
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The Rules set out in detail the procedures under which prisoners apply for
early release and the Commissioners consider their applications. Within the
terms of the Rules there is provision for the views of the Secretary of State
(represented by the Prison Service) to be made known and taken into account
by the Commissioners. The Rules normally give both parties access to the
same information. However, in certain circumstances information certified by
the Secretary of State as ‘“damaging’ may be withheld from the prisoner {and
any representative nominated by the prisoner). If this happens, there is
provision for the Attorney General to appoint a person to represent the
interests of the prisoner.

The papers submitted by the prisoner (known as the ‘applicant’) and the
Secretary of State (known as the ‘respondent’) are considered by a panel of
three Commissioners who give their initial view in writing in the form of a
‘preliminary indication’. The Rules allow either party to challenge the
preliminary indication and have the issues considered afresh at an oral hearing,
if there is no such challenge (or after an oral hearing) the final decision of the
Commissioners is given to both parties in the form of a ‘substantive
determination’. The Commissioners have no power to reconsider a substantive
determination, so the only way in which either party can challenge the
outcome is by way of judicial review.

The procedures are described in detail in Annexes B & C and their

development is discussed in Chapter Two,

The eligibility criteria laid down by the Act are that:

the prisoner is serving a sentence of imprisonment in

Northern Ireland;

the sentence is one of imprisonment for life or for a term of

at least five years;

the offence was committed before 10th April 1998;
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. if the sentence was passed in Northern [reland, the offence:

- was a scheduled offence; and

was not the subject of a certificate of the Attorney General

that it was not to be treated as a scheduled offence;

. if the sentence was passed in Great Britain, the offence:

was committed in connection with terrorism and with the

affairs of Northern lIreland; and

% is certified as one that would have been scheduled, had it

been committed in Northern Ireland;

. the prisoner is not a supporter of a specified organisation;

* if the prisoner were released immediately, he would not:

- be likely to become a supporter of a specified organisation;

be likely to become involved in acts of terrorism connected

with the affairs of Northern Ireland;

if a life-sentence prisoner, be a danger to the public.

Scheduled offences are defined in successive Northern ireland (Emergency
Provisions) Acts and comprise those most likely to be committed by terrorists.
They include murder and manslaughter, kidnapping, serious assaults and
armed robbery, and a wide range of firearms and explosives offences. Such

offences are tried before a judge sitting alone in a non-jury (‘Diplock’) court.
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It should be noted that the Act does not require offences in Northern
Ireland to have been committed by or on behalf of a terrorist organisation but

simply requires them to have been tried as scheduled offences.

The Specified Organisations
The Act requires the Secretary of State to ‘specify’ by subordinate legislation
any organisation believed to be concerned in terrorism connected with the
affairs of Northern freland which has not established or is not maintaining a
complete and unequivocal ceasefire. Specification of an organisation means
that its supporters are not eligible to benefit from the early release
arrangements.
On 30 July 1998 the Secretary of State specified the following four
organisations: '
The Continuity irish Republican Army
The Loyalist Volunteer Force
The Irish National Liberation Army
The “Real” Irish Republican Army
On 18 November 1998 the Secretary of State removed the loyalist

Volunteer Force from the list of specified organisations.

The Accelerated Release Date

The Act also provides that any prisoners given release dates after the second
anniversary of the Act's commencement (viz 28th July 2000) will be released
by the Secretary of State on that day, or when they have served two years in
prison, whichever is the later. The Secretary of State is also empowered to vary

the date and two-year period by subordinate legislation.

The Commissioners
The Secretary of State appointed two joint Chairmen and eight other

Commissioners to serve from 30th July 1998 to 31st January 1999. They were:
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Sir John Blelloch KCB

Mr Brian Currin

Joint Chairman

Mr David Bolton

Sentence Review Commissioners Annual Report 1999

Permanent Under-Secretary of

State at the Northern Ireland
Office 1988 - 1990, having
previously served as Belfast-based
Deputy Secretary from 1980 to
1982, Between 1982 and 1988
successively Deputy Secretary
{Policy) and Second Permanent
Under-Secretary at the Ministry of

Defence.

A South African lawyer working in
mediation  and  institutional
transformation. Founded the
National Directorate of Lawyers for
Human Rights in 1987 and headed
it for eight years. Involved in
political prisoner releases, amnesty
and Truth and Reconciliation
processes in South Africa. Has
worked in Sri Lanka, Rwanda and
the Middle East on political
transformation and civil rights

issues.

Director of Community Care with
the Sperrin Lakeland Health and
Social Services Trust and past
Chairperson of the Fermanagh
District Partnership for Peace and
Reconciliation.  Experience of
working with and supporting those

affected by violence,



Dr Silvia Casale

Dr Peter Curran

Mr lan Dunbar CB

including the Enniskitlen
community following the
Remembrance Day bombing in

1987.

Independent criminologist, United
Kingdom member of the European
Committee for the Prevention of
Torture and Inhuman or Degrading
Treatment or Punishment and a
consultant to HM Chief Inspector
of Prisons. Has worked in Sweden
and the United States and as a
member of the Parole Board for
England and Wales. Has published

extensively on prison issues.

Consultant psychiatrist based at
the Mater Hospital, Belfast. Has an
interest in the victims of violence
and has lectured extensively on the
psycholegical and social impact of
civil disorder and political violence.
Formerly 2 member of the Mental

Health Commission for eight years.

Director of Inmate Administration
and a member of the Board of HM
Prison Service until his retirement
in 1994, Previously Director of

Prisons for the South West Region
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Mrs Mary Gilpin

Dr Adrian Grounds

Ms Clodach McGrory

| Sentence Review Commissioners Annual Report 1999

and Governor of various prisons in
England and Wales. Has worked for
HM Inspectorate of Prisons and
conducted the inquiry into
disturbances at Risley Remand

Centre.

Former member of the Scottish
probation service and social
worker. Member of the Board of
Visitors for HMP Maze 1985-1997,
serving a term as Chairman.
Former Secretary to the Northern
Ireland Association of Members of
Boards of Visitors. Involved in
setting up Dismas House, a hostel
for use by prisoners and their

families.

University Lecturer in Forensic
Psychiatry at the Institute of
Criminology and Department of
Psychiatry at the University of
Cambridge since 1987. Honorary
Consultant Psychiatrist at
Addenbrooke's Hospital,
Cambridge. A forensic psychiatrist
with an interest in the effects of

long-term imprisonment.

A Barrister with a particular interest
in human rights work, Practised at

the Bar of Northern Ireland from



1990 to 1995. Subsequently
worked at the Law Centre
{Northern Ireland),

Member of the Standing Advisory
Commission on Human Rights

1998-99.

Mr Dave Wall Chief Executive of the Northern
lreland Association for the Care
and Resettlement of Offenders
(NIACRO) since 1987. Member of
the Board of the Northern Ireland
Partnership and of the sub-
committee of the Northern Ireland
Voluntary Trust responsible for
allocating European Union Peace
and Reconciliation funding to ex-

prisoner organisations.

On 4th September 1998, Mr David Bolton resigned as a
Commissioner because of exceptional pressure of work following the Omagh

bombing. He was replaced by:

Dr Duncan Morrow Lecturer in Politics at the University
of Ulster and a member of the
Community Relations Council. A
member of the Corrymeela
Community with a long-term
interest in reconciliation and
conflict resolution, he is the author
of a number of reports into politics
and community relations in

Northern Ireland.
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On 12th January 1999, the Secretary of State reappointed all ten
Commissioners for the period 1st February 1999 to 31st July 2000.

All Commissioners serve on a part-time basis except Mr Brian Currin, who

worked full time until 31st January 1999,

Standing: Dr Peter Curran, Mr Dave Wall, Dr Duncan Morrow, Mr lan Dunbar,
Dr Adrian Grounds

Seated: Ms Clodach McGrory, Mrs Mary Gilpin, Sir John Blelloch, Mr Brian Currin,
Dr Sitvia Casale
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Chapter Two
Approach

As a new body charged with implementing one of the most sensitive parts
of the Agreement, the Commissioners’ first priority was to establish fair,
independent and efficient procedures to give effect to the Act and Rules.

At a series of plenary meetings, involving all Commissioners, detailed
procedures were developed to deal with applications by those seeking to
benefit from the legislation and to ensure that applications were handled as
efficiently as possible. These plenary meetings also addressed the approach
that the Commissioners would take in considering the applications so as to
ensure that they were handled consistently and that the eligibility of applicants
would be fully and fairly examined, This planning took place under great
pressure of time. The legislation was passed by Parliament on 28th July 1998.
By mid-August application forms had been issued and over 400 returned. By
the end of the month panels of Commissioners were meeting to consider
applications.

At the same time they sought to ensure that their role was as well
understood as possible, In the weeks immediately following the
Commissioners’ appointment, the joint Chairmen had a series of meetings
with representatives of political parties, statutory and voluntary bodies dealing
with prisoners, human rights organisations, the main churches and
representatives of the victims of violence. A list of the organisations or
individuals met appears at Annex D. The purpose of these meetings was to
explain what the legislation required of the Commissioners and how they
would be setting about their task.

As a means of conveying this information to the wider public, the joint
Chairmen held two press conferences within a month of their appointment.
They also announced that weekly statistics would be made available to the
media covering the numbers of applications received and the progress made

with processing them. It was however made clear that the Commissioners
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would not be making any public statements about individual applications. In
September the Chairmen wrote a feature article about the work of the
Commissioners. This was published in the Belfast Telegraph. A Website was
also established, carrying background information about the work of the

Commissioners and up-to-date statistics.

It was clear from the outset that a very large proportion of those eligible to
benefit from early release would apply to the Commissioners at the earliast
opportunity. It was therefore necessary to establish appropriate arrangements
to determine the order in which they would be considered.

One of the Commissioners’ first decisions was that they would, so far as was
possible, consider applications in the order of their prospective release dates.
This was to ensure that those whose recalculated release dates were in the
past, thus entitling them to immediate refease, would be considered first. This
decision, together with a simplified guide to the procedures set out in the Act
and Rules, was incorporated in a Guidance for Applicants leaflet (Annex B) that
was distributed, along with application forms, to every prisoner in Northern
Ireland in early August. In response, some 450 applications were received by
the end of that month.

Following the decision that where release dates were likely to be in the past
the applications should be dealt with as promptly as resources allowed, the
Commissioners gave an estimate that these cases — about 240 in number -
would have been dealt with by the end of October. This estimate proved to
be accurate. Having set up the process they then maintained it for the rest of

the year.

Incorrect or Incomplete Applications

One of the most persistent practical problems encountered became
apparent when some of the earliest sets of response papers received from the
Prison Service revealed substantial discrepancies between the offences and
sentences listed by the prisoner on the application form and those indicated

by the trial papers and ¢riminal record.
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It was recognised that in these circumstances a simplistic application of the
legislation would have created practical difficulties. Had the Commissioners
merely considered those sentences specified on the application forms, the
applicants would, following receipt of the preliminary indication, have had to
apply again in respect of those omitted. The Commissioners concluded that
to proceed in such a manner would be neither efficient (in terms of being able
to consider each applicant only once) nor in the spirit of the legislation, which
aimed to facilitate rather than impede the early release of those so entitled.

Accordingly the approach adopted by the Commissioners, following plenary
discussion, was to write to the applicant pointing out the nature of any
deficiency as soon as it became apparent and to provide a supplementary
application form on which it could be rectified. By this means optimal use was
made of Commissioners’ time whilst avoiding any unnecessary delay from the

applicants’ perspective.

Determining Fligibility

At an early meeting the Commissioners gave detailed consideration to the
evidence that they would require in order to be satisfied that the eligibility
criteria had been met. These criteria fall into two broad groups. The first
comprised factual qualifying conditions - the length of the sentence and
where it was being served, when the offence was committed, whether or not
it was scheduled and whether or not it had been certified-out by the Attorney
General. The second consisted of disqualifying conditions, where a judgement
is required of the Commissioners — whether or not the applicant supports a
specified organisation or would be likely to do so if released, whether or not
he or she would become involved in terrorism and, for life sentence prisoners,
whether or not they would be a danger to the public. Where the offence was
committed in Great Britain, a judgement is also required as to whether or not
it was committed in connection with terrorism and with the affairs of Northern
Ireland.

The Commissioners decided that they would determine the qualifying

conditions on the basis of the information provided by the applicant in the
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application form, provided that it was consistent with the information about
offences and sentences submitted by the Prison Service in the response
papers.

On the disqualifying conditions the Commissioners concluded that they
would be influenced primarily by the content of the response papers. Unless
there was therein some evidence of linkage with a specified organisation or of
other activity clearly indicative of a disqualifying factor, they would accept that
the applicant qualified.

The type of information that the Commissioners deemed relevant to these
decisions included any evidence from the trial papers of organisational
affiliation at that time, the organisation, if any, with which the applicant had
been accommodated in prison and the consistency of this association.

With regard to the standard of proof, the considered view of the
Commissioners was that it would be appropriate to adopt the standard
applicable in civil cases — proof on the balance of probabilities. They have
accordingly sought to reach reasonable conclusions on the basis of the
material put before them by applicant and respondent. This has been
fundamental to the way in which the Commissioners have approached the
judgmental aspects of their work.

Where it appeared to the Commissioners that either the application or
response papers lacked some relevant information, they took the initiative in

requesting it from the applicant or respondent, as appropriate.

Danger to the Public

The Commissioners gave particularly careful thought to the condition
peculiar to life sentence prisoners - that the applicant, if released immediately,
would not be a danger to the public. This condition is virtually identical to
one that falls to be considered by the Parole Board in England and Wales when
deciding whether or not to recommend the release of a prisoner convicted of
a violent or sexual offence.

It seemed appropriate therefore for the Commissioners to be guided by the
fuller definition used in the legislation governing such consideration. This

defines ‘protecting the public from serious harm” as ‘protecting members of
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the public from death or serious personal injury, whether physical or
psychological, occasioned by further such offences committed by him’. On
the basis of this definition the Commissioners concluded that it would be
appropriate to interpret the term ‘danger to the public’ in the Act as ‘death or
serious personal injury, whether physical or psychological, occasioned to
members of the public by further violent offences committed by the
applicant’.

In considering whether or not an applicant’s release would be likely to pose
such a risk, the Commissioners have placed weight on the criminal record,
circumstances of the offences, comments of the trial judge and any
psychological or psychiatric evidence from the application or response papers
or from reports requested by the Commissioners. The last of these is linked to
the statutory requirement for any panel considering applications from life
sentence prisoners to contain a psychiatrist or psychologist.

Arrangements were agreed with the Prison Service to enable the psychiatrist
Commissioners to examine prison medical records (subject to the applicant’s
consent) where there was evidence that life sentence applicants had had
contact with the psychiatric or psychology services whilst in prison. Where
these records (or the circumstances of the offence) gave cause for concern, the
Commissioners would generally request an independent psychiatric report on
the applicant. This would be based on an assessment carried out either by a
locally based consultant forensic psychiatrist or by a similarly experienced

consultant from England or Scotland.

Setting a Date
Another task peculiar to the consideration of applications from life sentence
prisoners is the requirement for the Commissioners to "specify a day which
they believe marks the completion of about two thirds of the period which the
prisoner would have been likely to spend in prison under the sentence’.
The legislation provides that, before specifying a day, the Commissioners:
must have regard to:
- information provided by the Secretary of State about the length of time
served by life sentence prisoners in Northern Ireland refeased between
1982 and 1999; and

- previous decisions of the Commissioners; and
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take into account information provided by the Secretary of State about
cases which he believes are particularly relevant to the applicant’s case (known
as ‘comparator cases’).

For applicants who were sentenced in Great Britain, the Commissioners
must instead have regard to any order or certificate specifying a minimum
period before the applicant would have been considered for parole, any other
information submitted by the Secretary of State, and their own previous
decisions.

In practice, information about comparator cases was provided anly where
the applicant’s case had already been (or was about to be) considered by the
Life Sentence Review Board (LSRB) - the non-statutory body, comprised
mainly of Northern Ireland Office officials, that has since 1982 advised
successive Secretaries of State on the release of life sentence prisoners.

In appiying these requirements, the Commisstoners have been able to take
progressively greater account of their own previous decisions as their number
and variety grew. Thus in early days, when most applicants were already quite
close to release under LSRB arrangements, the Commissioners had access to
comparatively full evidence as to the likely release date. This is because the
LSRB would either have recommended a date or indicated that it did not
recommend reflease within a set period. Later on, when the applicant had
generally served an insufficient length of time to have been considered by the
L5R8, the Commissioners have been able to be guided by their own
precedents as well as by almost 450 LSRB precedents,

In determining the relevance of precedents, the Commissioners have
followed the approach of the LSRB in considering the number of separate
incidents covered by the sentences under review, the gravity of the offence or
offences, the number of victims, the applicant’s role and his or her age at the
time. Applications from co-defendants have, wherever possible, been

considered together.

An oral hearing is triggered whenever either the applicant or the Secretary

of State challenges the Commissioners’ preliminary indication. The basic
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elements of the procedure to be followed are prescribed in the Rules. The
Commissioners nevertheless developed detailed procedures that would
underscore the principles of fairness, openness and independence that are
fundamental to their role and set these out in Procedural Guidelines for Oral
Hearings (Annex C). In drawing these up, the Commissioners closely studied
the procedures of Mental Health Review Tribunais and of the Parole Board for
England and Wales, sending observers to report on two hearings of the latter
body. The closest analogy was found in the Parole Board's hearing of recall
cases where, as with many of the Commissioners’ oral hearings, the immediate
liberty of the applicant was at stake, with both parties being legally
represented. The Commissioners noted and adopted the inquisitorial rather

than adversarial nature of Parole Board proceedings.

Damaging Informarion

The provisions enabling the Secretary of State to certify information as
damaging were used only once during the period covered by this report. The
oral hearing in question was immediately adjourned, the applicant having
indicated an intention to seek leave to have the Secretary of State’s decision

judicially reviewed.

T'ransferee Cases

The procedures for cases where the applicant was sentenced in Great
Britain and subsequently transferred to a prison in Northern Ireland are
essentially the same as those for applicants sentenced in Northern Ireland. The
respondent, however, is HM Prison Service (on behalf of the Home Secretary)
or the Scottish Prison Service {on behalf of the Secretary of State for Scotland).

Because of the absence of scheduled offences in Great Britain, the
application has to be accompanied by a certificate of the appropriate Law
Officer stating that the offence would have been scheduled if committed in
Northern Ireland. There is also an onus on the applicant to satisfy the
Commissioners that the offence ‘was committed in connection with terrorism
and the affairs of Northern Ireland’.

An additionat consideration with regard to life sentence prisoners convicted

in England and Wales is the existence of the tariff’ system, whereby the court



or the Home Secretary specifies a minimum term to be served before the
prisoner’s release may be considered by the Parole Board. The weight to be
attached to the ‘tariff’ when considering the period likely to have been spent
in prison by the applicant is therefore a key issue for the Commissioners in
such cases,

In March 1999 the Home Secretary challenged, by way of judicial review,
the Commissioners’ determinations of 20 and 21 years in respect of four such
applications, arguing inter alig that the Commissioners had failed to have
regard to the current tariffs of 25 years and 50 years and that they had
erroneously permitted political developments to colour their approach.

The Commissioners’ determination had been based on their understanding
of their duty under the legislation ‘to specify a day which they believe marks
the completion of about two thirds of the period which the prisoner would
have been likely to spend in prison under the sentence’. They took the view
that they were required to consider what would have been likely to happen to
these applicants, had they continued to serve their sentences in Northern
Ireland. The Commissioners concluded that it was likely that in the future
there would be compelling reasons for the Home Secretary of the day to
review the applicants’ position, and that the periods they would have been
likely to serve would have been at the upper limit of the terms served by
paramilitary prisoners sentenced in Northern Ireland for the most serious
offences - about 21 years. The High Court found that the reasoning of the
Commissioners had not been demonstrated to be legally flawed and

accordingly refused the Home Secretary’s application.
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